9.  The imposition of the proposed civil penalty will
have no effect on the respondent's ability to remain in
business.

Discussion and Analysis

The inspector who issued the instant citation testified
by deposition that he visited the Carlson Strip Mine on
October 30, 1985.  While there he observed the cited bull-
dozer operating on the bench area from a distance of approx-
imately a thousand feet away.  When he got up to the equip-
ment/ about ten (10) minutes after first observing it/ the
operator had just pulled it over to the side of the bench
and was getting off of it.  He inspected it there and talked
to the equipment operator at that time about the condition
of the safety equipment.  He states that the bulldozer
operator made no mention of the dozer being out for repairs.
Thereafter, he issued the subject citation for the inopera-
tive start-up warning device.

The start-up alarm1 s purpose is to give a warning to
people before the equipment is moved forward.

He also marked the significant and substantial box on
the citation because this piece of equipment operates in
an area where there are people and other equipment also
operating.  The particular hazard he identified was the
danger to a person or persons who might be afoot in the
area when this equipment was working without the start-up
warning device operating and thereby exposing them to a
possibly serious injury.

The respondent does not dispute the fact that the
start-up warning device was inoperative but rather the
respondent's defense is that the bulldozer was not operating
on the day in question.  Respondent sponsored the testimony
of Mr. Gerald McCurdy/ who testified to the effect that
although he had started the bulldozer that morning to see if
he could find a reported leak/ he had not moved the machine
prior to the arrival of the inspector.

Therefore/ on the ultimate issue of whether or not
the bulldozer in question was operating that morning/ I
must make a credibility finding between the inspector's
testimony and that of Mr. McCurdy.  The record demonstrates
that the inspector's notes and the citation itself/ written
at or near the time of the violation/ agree with his later
testimony by deposition on all pertinent points.  Further,
the respondent was unable to shake his testimony by cross-
examination concerning possible misidentification of the
bulldozer.  Mr. McCi^rdy/ on the other hand, while stead-
fastly maintaining that he had not operated the dozer that
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